be without a court appointed attorney and without the statutory grounds to properly defend herself.! The factual scenario described above is real and not uncommon. The application of section 1202(H) illustrates the principle that bad law makes bad cases.
There are both substantive and procedural due process issues with this code section. It runs afoul of equal protection; parents whose rights are terminated through the private adoption system are treated wholly differently than those whose rights are terminated through government intervention. Additionally, conflicts of interest abound when private parties can terminate parental rights through section 1202(H). This article explores deficits in the statute, in light of constitutional law, other Virginia adoption and termination of parental rights statutes, and other states' codes and jurisprudence. Part II describes the history and practice of the statute. Part III describes the flaws of the statute, including Fourteenth Amendment violations and inherent conflicts of interest. Part IV calls for the revision of section 1202(H) based on recent precedent in which the Supreme Court of Virginia recognized the sanctity of the parent-child relationship and the state's interest in preserving it.
II. LEGISLATIVE HISTORY AND CASE LAW

A. Section 63.2-1202
Virginia Code section 63.2-1202, which establishes general provisions regarding parental consent in all adoptions, was originally enacted in 1950. ' Adoptions under this statute require the consent of natural birth parents unless a statutory provision dictates otherwise.! This article will refer to adoptions under section 1202(H) as "private" adoptions because section 1202(H) applies when the petitioner is a private citizen, not the state's social ser- 
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vices agency.! In petitions for private adoptions, the court may terminate the birth parent's custodial rights at the same time that the adoption is granted. 0 In 2006, the General Assembly added section 1202(H), which created an exception to the statutory requirement to obtain parental consent." Section 1202(H) obviates the need for the consent of natural parents in cases where a parent has failed to "visit" or "contact" her child for a period of six months prior to the adoption petition filing.' 2 The statute amounts this failure to visit or contact her child to an allegation of "abandonment."
3 In 2012, the General Assembly adopted two additions to section 1202(H) under H.B. 445.14 The full section is quoted below, with these additions in italics.
No consent shall be required of a birth parent who, without just cause, has neither visited nor contacted the child for a period of six months immediately prior to the filing of the petition for adoption or the filing of a petition to accept consent to an adoption. The prospective adoptive parent(s) shall establish by clear and convincing evidence that the birth parent(s), without just cause, has neither visited nor contacted the child for a period of six months immediately prior to the filing of the petition for adoption or the filing of a petition to accept consent to an adoption. This provision shall not infringe upon the birth parent's right to be noticed and heard on the allegation of abandonment. For purposes of this section, the payment of child support, in the absence of other contact with the child, shall not be considered contact.
1 '
H.B. 445, which took two years to move forward, "did not come from any particular case or incident that arose during an adop-9. In contrast to "private" adoptions, "public" adoptions involve children who have [Vol. 48:371tion proceedings[]," according to its sponsor, Delegate Toscano." It emanated instead from a general legislative concern about the ambiguity of section 63.2-1202." The purpose of H.B. 445 was to clarify for the courts when they could allow an adoption to go forward without gaining consent from a birth parent."
Prior to the enactment of section 1202(H) in 2006, courts looked to indicia beyond mere visitation frequency to determine whether "abandonment" had occurred in the private adoption context." Since 2006, only a handful of cases involving section 1202(H) have reached the appellate level. 20 These decisions fail to establish a clear standard for abandonment under section 1202(H)." In Campos v. Hinsch, the Court of Appeals of Virginia did not address the issue of abandonment but ruled that consent was unnecessary from an incarcerated father who failed to appear at the adoption hearing. 22 In Hughes v. Hughes, the trial court established abandonment based in part on a home study conducted to determine whether the adoptive parents could adequately parent the child. The most significant case interpreting section 1202(H) is the well-known Copeland v. Todd." The mother, Leslie Todd, rarely saw her child over the course of two years, including a period of one year with entirely no contact.
2 ' Near the end of the two-year period, the foster parent, Lucretia Copeland, requested the mother's consent to adopt the child.
2 8 The mother denied consent and her interest in her child was renewed.29 After the foster parent refused the mother's request for frequent visitations, the mother sought and received court-ordered visitation rights."o After these visitation rights were established and acted upon, the foster parent petitioned to adopt the child and cited section 1202(H) as obviating the need for the mother's consent." The trial court granted the adoption-finding the period of no contact between June 2006 and June 2007 sufficient to obviate consent under section 1202(H) because the mother had not visited the children for a period of six months-as well as holding that the mother had withheld her consent to the adoption contrary to the best interests of the child pursuant to sections 63.2-1203 and 63.2-1205.32
The Court of Appeals of Virginia reversed the trial court's ruling on the issue of the period of no contact under section 1202(H), holding that the statutory language, "prior to" the adoption, was born with narcotics in her system and removed from the mother's custody shortly after birth; the juvenile and domestic relations ("JDR") court found that the mother and biological father were withholding consent to the adoption contrary to the child's best interests; and the mother failed to appear at the consolidated trial of her appeal of the JDR court's order and the adoptive parent's petition. 34 In addition, the supreme court rejected the foster mother's argument that the contact between the birth parent and child must consist of a "meaningful or significant visitation," holding that "this interpretation goes beyond the plain meaning of the statute and would require courts to evaluate the quality and value of time spent between a birth parent and child.""
The plain language argument the court embraced allows for many inferences. Perhaps the court did not think it was its duty to make judgment calls about the nature of the contact. Maybe the court viewed section 1202(H) as designed to obviate consent based solely on a specific time period without parental contact. For whatever reason, the court grasped on to the plain language of section 1202(H). The problem is that even with the 2012 statutory amendments, the plain language of section 1202(H) is ambiguous, procedurally and substantively problematic, and subject to misuse and misinterpretation.
B. Section 63.2-1205
Copeland v. Todd is better known for its holding regarding the constitutionality of Virginia Code sections 63.2-1205 and 63.2-1203, by which a court may grant a private adoption even if the natural parent withholds consent if the court finds that consent is withheld contrary to the best interests of the child." Copeland is the only case where the Supreme Court of Virginia has ruled on the constitutionality of Virginia's private adoption law." Therefore, its reasoning and holding on constitutional questions should be applied to section 1202(H). To understand the constitutional question presented to the Supreme Court of Virginia in Copeland, it is important to outline the history of section 63.2-1205. As discussed, consent is necessary to execute parental placement (private) adoptions, unless consent is trumped by another statutory provision, like section 1202(H).40 Besides section 1202(H), the other significant statute which obviates parental consent, and is the subject of most appellate litigation regarding parental consent, is section 63.2-1205.. Section 63.2-1205 dates back to 1995.42 The Virginia General Assembly drafted the statute to read, "In determining whether the valid consent of any person whose consent is required is withheld contrary to the best interests of the child ... the court shall consider whether the failure to grant the petition for adoption would be detrimental to the child." 43 The requirement to consider "detriment" to the child reflected the extensive constitutional jurisprudence, both by the Supreme Court of the United States and by the Supreme Court of Virginia, defining the scope of parental rights encompassed by the privacy rights implied in the Fourteenth Amendment.4 The General Assembly's use of the phrase "detrimental to the child" in the initial statute setting the standards for determining the "best interests of the child" forced the circuit courts to make specific factual findings of detriment (or harm) to a child in order to justifiably pierce the privacy interests of the parents.
The "detriment" language remained in the statute until the General Assembly made a substantive change in 2006. Since 2006, the statute has read, "In determining whether the valid consent of any person whose consent is required is withheld contrary to the best interests of the child . .. the circuit court ...
40.
See supra note 4-5 and accompanying text. shall consider whether granting the petition pending before it would be in the best interest of the child." 46 In Copeland, when faced with the question of whether the post-2006 statute is constitutional, the Supreme Court of Virginia first acknowledged the history of section 63.2-1205 and its judicial interpretation. 47 The court noted that in the absence of a standard in the pre-1995 statute, the court "developed the 'detriment to the child' standard [in addition to the 'best interests' analysis] in order to balance the child's best interests with the constitutional rights of the biological parents."" While the General Assembly codified the "detriment" standard into section 63.2-1205 in 1995, it subsequently excised the language when revamping the adoption sections of the Code of Virginia in 2006 and increased its focus on the "best interests of the child."
41
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Notwithstanding this seemingly unambiguous change, the court opined that there existed a need to analyze whether termination of parental rights would result in detriment to the child, in addition to inquiring into the child's best interests. 50 It noted that a "best interest" analysis could not suffice by itself because if a mere finding of promotion is all that is required to determine that the birth parent's consent is withheld contrary to the child's best interests, a court effectively could divest a natural parent of all rights and obligations with respect to the child simply by finding that placement in the prospective adoptive home is more suitable to 51 the child than placement with the birth parent.
The court reinforced this conclusion by citing to the Supreme Court of the United States, which has emphasized that a natural parent has due process rights relating to her relationship with 46 49. Id., 715 S.E.2d at 17-18 ("Therefore, although the General Assembly retained the factors previously required to determine whether the failure to grant the petition for adoption would be detrimental to the child, they are now factors relevant to determining whether consent is withheld contrary to the 'best interests of the child."'); the child, which cannot be severed by a mere showing that termination of those rights would be in the best interests of the child."
The court held that the absence of the "detriment" language in the statute was not fatal to the statute's constitutionality, so long as the statute provides for consideration of parental fitness and detriment to the child." The trial court must give consideration beyond whether the granting of the adoption is in the child's best interest-it must consider factors which protect a parent's due process rights.5 4 The court found that the eight factors set forth in section 63.2-1205 help the statute pass constitutional muster because they compel the trial court to consider the fitness of the parent and the harm to the child, which is what is constitutionally required of the statute." The court found that the trial court performed the overarching analysis of the fitness of the parent that the statute demands." The court concluded, " [T] he Virginia Code's adoption statutes meet constitutional due process scrutiny because they encompass far more than mere consideration of the child's best interests as defined in cases involving a contest between natural parents."
The court bolstered its conclusion by distinguishing the term "best interests of the child" in this particular application from other instances of the phrase in the Virginia Code. 58 The court noted that, while the phrase "best interests of the child" was germane to custody proceedings in a divorce context, the relative definition this term carried was not the same in the context of adoptions." Here, in a termination of parental rights proceeding, the phrase took on weightier meaning as a result of the due process considerations of the natural parents. 60 The court concluded that the trial court "went beyond whether the adoption . .. would be in the child's best interest" by noting other bases for its decision, in- [W] e hold that the Virginia Code's adoption statutes meet constitutional due process scrutiny because they encompass far more than mere consideration of the child's best interests as defined in cases involving a contest between natural parents.").
cluding the natural mother's parental unfitness and the fact that detriment to the child would result from a continuing relationship between the child and natural parent. The Copeland decision has often baffled Virginia scholars and practitioners." The court begged the constitutional question; the unanimous opinion essentially states that section 63.2-1205 is constitutional because it is constitutional. The court acknowledged that the Supreme Court of the United States has emphasized that a trial court must determine more than the "best interest" of the child to terminate parental rights." But the court held that the plain meaning of the phrase "best interest" in section 63.2-1205 means more than "best interest," and, therefore, is constitutional.
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Virginia family law expert John Crouch summarizes it best:
Although the wording of the 2006 statute is different from the 1995 statute, in its substitution of "best interest" for "detrimental," the Virginia Supreme Court says that you do not have to do this using exactly that word [detrimental] to conform to Quilloin, etc., if you use other words that are adequate ... . The Virginia Supreme Court obviously thinks the law before 1995 was O.K. anyway, and the General Assembly shouldn't have added a "detrimental" test. So contrary to best interest equates with detriment and the present statute constitutionally conforms, and therefore it requires more than best interests-to-wit, best interest.
So is there at the end of the loop a crucial factor that distinguishes the one best interest from the other any better than that? Apparently it would have to be the only one left here, the factor that the Court of Appeals labored mightily to apply, but felt it just couldn't: the Presumption of Constitutionality. 
Crouch further explained:
If an appellate court is going to issue rulings directly contradicting all the things the U.S. Supreme Court has explicitly said in all its recent cases on the point, it is well advised to do so at the expense of some group which lacks any powerful constituency or advocacy/interest groups to take up its cause. Natural parents fighting in-
66
voluntary adoption of their children have long been such a group.
Perhaps another case, in which the trial court fails to analyze the fitness of a parent at all before terminating rights, will pose a better constitutional challenge to section 63.2-1205. For now, the statute stands with an "implicit" requirement that trial courts factor the potential harm to the child into their decisions." Since Copeland, the court of appeals has consistently upheld nonconsensual adoptions, as long as the trial court has factored an element of "harm" to the child into its decision.
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But Copeland leaves the door entirely open on the harm standard in section 1202(H). Should trial courts have to find detriment to the child before dispensing altogether with consent per section 1202(H)? Following Copeland, they should at the very least be required to make a Copeland style "best interest" finding. And according to Supreme Court jurisprudence surrounding the Fourteenth Amendment, all orders that involuntarily terminate parental rights must contain a finding of parental unfitness. 69 As it stands now, section 1202(H) requires none of this.
III. THE FLAWS OF SECTION 63.2-1202(H)
Section 1202(H) is fundamentally flawed for a number of reasons. It conflicts with Supreme Court of the United States precedent establishing parenting as a fundamental right. It violates substantive and procedural due process rights. It violates equal protection by treating public and private adoptions differently. Finally, it invites conflicts of interest between the birth and adop- 
A. Parenting as a Fundamental Right
The Supreme Court of the United States has long held that parenting is a fundamental right, though the state may intervene under the doctrine of parens patriae to protect the interest of a In these early cases, the Court carved out rights such as the right to establish a home, bring up children, and control your child's education. Those rights were protected from government interference without a showing of some reasonable relation to the state's police powers. In Prince v. Massachusetts, the Court affirmed both the substantive right of parents and the state's power to properly intervene to protect youths from the dangers of "emotional excitement and psychological or physical injury.""
These cases left open the question: is this liberty right analogous to a property right or is it something more? In May v. Anderson, decided in 1953, the Court declared the fundamental right to be more than a property right because a state must obtain personal jurisdiction before intervening with any parental rights." In Armstrong v. Manzo, the Court held that due process requires notice to a biological parent before an adoption can take place.o Having begun to recognize procedural due process rights in parenthood as early as 1923, the Court took longer to establish substantive due process rights. In 1972, in Stanley v. Illinois, the Court restated that the right to create and raise a family is essential and should be free from technical restraints such as a legal definition based on a marriage ceremony."' The Court held that as a matter of both the Due Process and Equal Protection Clauses, the father was entitled to a hearing on his parental fitness before his children could be taken away from him." While the father's interest was "cognizable and substantial," the state's interest in the children was de minimis absent a finding that Stanley was unfit." This was reiterated in Quilloin v. Walcott, where the Court held that the Due Process Clause "would be offended '[i]f a State were to attempt to force the breakup of a natural family, over the objections of the parents and their children, without some showing of unfitness and for the sole reason that to do so was thought to be in the children's best interest.""' In the landmark 1982 case Santosky v. Kramer, the Supreme Court solidified substantive due process by holding that "a 'clear and convincing evidence' standard of proof" should convey the level of subjective certainty required to satisfy due process when terminating parental rights."
When the state acts within its police power regarding the welfare of children, it should generally adhere to a "best interest" standard." In the adoption context, as the Supreme Court of Virginia observed in Copeland, the words "best interest" trigger vastly different standards depending on whether they are referring to private custody matters or the state's interference with parental rights." Certainly there needs to be varying forms of deference and standards of proof based upon who the parties are and the nature of the hearing or government intervention. But how can sparsely worded statutes that give no more direction than "best interest" meet the requirements for these multiple levels of analysis? Moreover, in Virginia Code section 63.2-1202(H), the phrase "best interest" does not appear at all." Parental rights are automatically terminated by a ticking time bomb of six months."
B. Substantive Due Process
As discussed, according to the Supreme Court of the United States, a mere finding of "best interest" is not enough to terminate parental rights; the parent must be proven unfit by clear and convincing evidence. As for substantive due process, the argument the court of appeals made regarding the constitutionality of Virginia Code section 63.2-1205 in Todd v. Copeland is relevant here-the detriment of the child standard is constitutionally necessary to protect the due process rights of a non-consenting biological parent; therefore, section 1202(H) is flawed because nowhere do the words "detriment or harm" to the child appear." The implication, perhaps, of the language in section 1202(H) is that the child will be harmed by a continued relationship because a parent who has not visited or communicated is an "unfit" parent. But the statute does not direct the court to assess the actual "fitness" of the parent. 94 Section 1202(H) indicates that a failure to visit or communicate may amount to a finding of "abandonment."" In section 1202(H), after establishing that a failure to visit for six months may result in an automatic waiver of the need for consent, the legislature inserted the word "abandonment," even though abandonment is not used anywhere else in the section: "This provision shall not infringe upon the birth parent's right to be noticed and heard on the allegation of abandonment." 96 (1978 The state can file a petition to terminate a parent's rights if it can be proven by clear and convincing evidence that: (1) the identity or the whereabouts of the parents cannot be determined; (2) the parents have not come forward to claim the child within three months of the child's placement in foster care; and (3) diligent efforts have been made to locate the parents, to no avail." This legal standard for abandonment makes no mention of failure to communicate or visit with the child.
Moreover, in abandonment cases in public adoptions, the alleged abandonment must first be proven, and then the court must make a separate finding that the termination is in the best interests of the child." Section 1202(H), in contrast, allows termination of parental rights by syllogism. According to section 1202(H), lack of visitation or communication over a six-month period equals abandonment, which equals unfitness of the parent and or detriment to the child, which means the parent does not have to even be asked if she consents to adoption.oo These are significant leaps for a legislature or court to make.
Most shockingly, the sacred words "best interest" do not appear in section 1202(H)."o' Perhaps the legislature decided that it was implied that the statute requires the courts to make a best interest determination, but the Supreme Court of the United States does not agree with implying rights instead of actually granting them. 0 2 Although, as discussed above, parenting is a limited fundamental right, this right carries with it obligations, which if ignored, may result in an alteration or termination of parental in- property rights, and, in fact, many courts have held that child welfare proceedings are "quasi criminal" in nature.o This is also reflected in privileges in state codes and in the Federal Rules of Evidence."' As one scholar has noted, "[state involvement in child welfare] is less a family matter than a quasi-criminal one," and an Ohio court noted that termination of parental rights in a child welfare case is equivalent to the death penalty in a criminal case."' This quasi-criminal nature strongly suggests that laws terminating parental rights should be subject to vagueness analysis. Virginia Code section 1202(H) is vague compared to other states' provisions for simultaneously waiving parental consent, terminating parental rights, and granting adoption based on a parent's lack of communication, visitation, or support. The legal terms of other state statutes are well defined. A number of codes require that the lack of contact must be "willful," "voluntary," done "knowingly" or "with intent," or that the parent must have "refused" any relationship, "notwithstanding the opportunity" or "ability" to do so, or "without justifiable cause. (West Cum. Supp. 2013) (obviating the need for consent of a noncustodial birth parent if that parent "for a period of one year willfully fails to communicate with and to pay for the language indicates that other state legislatures are at least mindful of situations like the one described in the introduction of this article. The Utah Code explicitly states that if an unmarried biological father is "prevented from complying" with steps proscribed by statute to establish a "substantial relationship" with his child by a party with custody of the child, he can legally bypass those steps and establish the relationship, which in turn makes his consent required for adoption.
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Many state legislatures' parental consent bypass provisions have more teeth than Virginia's statute. Courts in other states have also strictly construed statutes which bypass parental consent."' These courts have decided to step in to resolve any breach In particular, courts scrutinize the behavior of all the parties in non-consent adoptions. A Utah court specifically applied and upheld the Utah provision noted above in a case where the mother had failed to notify the father of the pending adoption when the father "had established a 'substantial relationship' with [the] [c]hild and had 'taken some measure of responsibility"' and was thus entitled to notice."' In a case where a friendly custody agreement between mother, father, and foster parents went sour, a Tennessee court concluded that there is no "willful failure to visit" when there is "undisputed . . . animosity between the parties," which contributes to what may appear, at first glance, as a parent's failure to visit."' In another Tennessee case, the court of appeals found that the grandparents had not met their burden to establish the mother abandoned the child because they refused to respond to the mother's visitation requests, failed to place the mother's name on school records, and rebuffed her attempts to provide financial support in "an obvious attempt to deny [her] the opportunity" to be involved in the child's life.' 20 A Michigan court any justification whatsoever, failed to maintain contact with the minor child for one year, will the court permit adoption without parental consent."). summarized it best in a case where the petitioning grandmother admitted she did not allow the child to visit the mother when, for example, a school project was due: "Failure to allow visits and contact does not equate to failure to visit, contact, or communicate."" New York courts have held that parents who are inhibited from complying with procedural measures (for example, to establish their legitimacy) by the potential adoptive parents or by anyone else, may not have their consent waived automatically.1 22 The New York court held that when a father was unable to forge a legal relationship with his child because of the underhanded actions of others, he could not be barred from the protections of a statute designed to establish parenthood. 22 Even if a parent has not visited or cultivated a personal relationship with the child, if other parties' actions cause procedural failures (such as not being able to register with the putative father registry in time), the father's consent cannot be bypassed.1 2 4
In Virginia, prior to the enactment of section 1202(H), the Court of Appeals of Virginia had an occasion to define "abandonment" in the private adoption context and eliminate any statutory vagueness. In Robinette v. Keene, the court of appeals had to determine if the drastic, improvised, and sometimes hard-to-believe actions of a mother rose to the level of abandonment.
12 1 In ruling that they did not, the court recognized a strong presumption in favor of the rights of natural parents-a presumption dashed by the enactment of section 1202(H)."' Jessie Robinette learned that her husband Danny was molesting their five-year-old daughter.
12 7 The next day Danny's aunt drove Jessie, the five-year-old daughter, and their two-year-old daughter to a social services center so Jessie could report the in- cident to authorities.'" The reporting at the center took longer than expected, and not knowing where she and her five-year-old daughter would be spending the night, Jessie asked the aunt to take the two-year-old daughter home with her until Jessie was able to come get her.1 29 Jessie and the five-year-old daughter spent the night and the following week in a spousal abuse center, and finally, took refuge in Jessie's father's farm.' Jessie did not immediately make arrangements to retrieve the two-year-old daughter from the aunt for multiple reasons: she lacked transportation, there was no phone on the farm, and she feared that going to the aunt's house could let her husband Danny, who had threatened to kill her, know where she and the children were.
Unbeknownst to Jessie, after his abuse arrest, Danny made arrangements with a deputy sheriff to find a new home for their daughters.1 2 Almost two months after Jessie had left the house with the daughters, Danny executed an entrustment agreement to place the daughters with Mr. and Mrs. Keene, a couple from the deputy's church who was receptive to providing a home for the daughters.
3 3 On the day the entrustment was executed, a social service worker retrieved the two-year-old daughter from the aunt and visited the farm to speak with Jessie about the fiveyear-old daughter. 34 Jessie was not at the farm, and the five-yearold daughter had been left in the care of Jessie's uncle.1 3 ' The social worker visited multiple times that day to speak with Jessie, but Jessie was never there."' In her last visit, the social worker told Jessie's father to bring either Jessie or the five-year-old daughter to the social services office by 9:00 the next morning. When Jessie failed to appear at the farm the next morning, Jessie's father took the five-year-old to social services.
3
Jessie explained away her absence at trial, testifying that the car she was riding in had become disabled on a back road, and the car trouble combined with a lack of phone on the farm impeded her from getting back until later the next morning.
The same morning Jessie's father delivered the five-year-old to social services, the juvenile and domestic relations ("JDR") court ordered the five-year-old's removal from Jessie and placed her with the Keenes.'o Jessie did not sit idly by-she visited with her daughters at the social services office and requested additional visits when the social worker told her that she had a "tight schedule" and could not accommodate further visits.141 A home study revealed Jessie "had obtained adequate housing and appeared to be making sincere efforts in working with Social Services in order to have her children returned home."
14 ' Two weeks after the five-year-old was removed from Jessie's custody, Danny gave his consent for the Keenes to adopt both daughters.1 4 3 The Keenes shortly thereafter filed petitions for adoption for both children, alleging Jessie had abandoned the girls and was an unfit mother.144 Less than a year after Jessie had left her marriage fearing for her and her daughters' safety, and a little over four months after those daughters were placed in the Keene's custody, a judge terminated Jessie's parental rights, ruling that Jessie had abandoned her daughters and was an unfit parent. 45 The court of appeals, in a rare moment of sympathy for a natural parent, seemed appalled at this termination of parental rights.1 46 According to the court of appeals, operating de novo, both the JDR court and the circuit court had made the decision to permanently sever ties between mother and children absent any "clear, cogent, [or] convincing" proof that Jessie abandoned her daughters or was an unfit parent. The court in Robinette, for the first and only time in this context, noted other problems with bringing and successfully arguing appeals-the lack of a JDR court record and irregularities of both JDR and circuit court practice.
The record before us does not contain the record of proceedings in the juvenile and domestic relations district court. The transcript of proceedings in the circuit court indicates that the record was available in the circuit court. The trial court was advised by counsel for the Keenes that the juvenile and domestic relations district court did not terminate Robinette's residual parental rights and did not take further action beyond removal of [the child] from [the great aunt's] home and placement of both children in the Keenes' foster care.
No issue is raised as to the regularity of the proceedings in the juvenile and domestic relations district court. We note, however, that the absence of the record of proceedings in that court, an omission which is not confined to this case, hinders our full consideration of appeals involving parents and their children.152
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Since the enactment of section 1202(H), it is even harder for a parent to successfully appeal a private adoption granted on abandonment grounds, because the court may waive parental consent and issue the adoption order in one fell swoop."' So even if a parent appears at the hearing for a petition filed under section 1202(H), there is typically no record of any defenses to any aspect of the proceeding."' A de novo trial in circuit court may offer a second chance to create a record for appeal, but it is not recorded either, unless the parent hires a court reporter, which is unlikely.'"' Legal errors can slip by in a heartbeat when there is no record. This is perfectly exemplified by two recent Virginia cases. In Campos v. Hirsch, a biological father appealed the termination of his rights by the circuit court."' The mother signed an entrustment agreement prior to the birth of the child, giving appellee custody of her child."' She mailed a certified letter to the incarcerated father about steps he must take to object.' The father never got the letter, and it was returned as unclaimed.'" During the JDR court proceedings, an appointed counsel represented the father's interests because he was incarcerated.' 60 The court did not grant a continuance so the father could be present at the trial, and at the trial, he lost his parental rights due to his failure to appear.' The father appealed this decision, but the court of appeals upheld it because the appellant failed to file transcripts or written statements of facts pursuant to Supreme Court of Virgin- 
160.
Id. at *3-4. 161. Id. ia Rule 5A:8.1 6 ' The court held that the attorney for the father only ever "noted his objections" but did not articulate a basis for objecting.' "Without a transcript or written statement of facts from the hearings themselves, we are unable to determine whether appellant provided the trial court any basis for his request for a continuance, and whether he lodged specific and timely objections to the trial court's ruling denying his requested continuance." 164 Mr. Campos lost his parental rights and the right to appeal their loss due to his incarcerated status and not his parenting. The information outlining how he could establish putative parental rights never reached him. The refusal to grant a continuance until he could appear in court essentially predetermined his case on section 63.2-1202(J) grounds before trial. And the lack of a trial record ensured an appeals court would have easy, airtight grounds to dismiss his appeal.
In Hughes v. Hughes, the appellant mother objected to the father and stepmother's petition for adoption. 6 "' At trial, the mother purposely did not appear because she was in an out-of-state drug treatment program-she instructed her counsel to make a motion for a continuance."' No court order forbade her from leaving the program in order to attend court. 6 6 The judge inquired into whether the mother could have, in fact, been present for the trial, to which her counsel responded that, while she could, she felt that completing her drug counseling was important.
66 While mother's counsel might have advised her not to attend the trial, no evidence of this was ever entered into the record.' 69 The court denied the continuance, and the court then found that the mother had both abandoned the child and withheld consent contrary to the best interests of the child.' On appeal, the court of appeals noted that nothing in the record supported the contention that her counsel had told her not to attend her trial date, and the record actually indicated that, if she had wanted to, she could have come."' 7 "Given appellant's concessions and the absence of any evidence in the record supporting her allegations against her counsel, it cannot be said that the trial court abused its discretion in denying the continuance motion."" 2 The court also rejected the due process argument, noting that the mother had notice and had chosen not to appear."' 7 Finally, the court dismissed the "ineffective assistance of counsel" argument." '   7 The court noted that, again, the arguments the mother put forward went beyond "the record."' 7 On the positive side, the Court of Appeals of Virginia, in some termination of parental rights contexts, has been mindful of procedural protections for parents. In Carlton v. Paxton, for example, the court allowed a father to appeal, even though he failed to comply with proper procedures, because the circuit court's service of the original court order was defective."' 7 "As the Supreme Court of Virginia has made plain, these rules have been designed to protect the appellee [adoptive parent in this case], not to penalize the appellant.""' In F.E. v. G.F.M., the court of appeals allowed a father to challenge an adoption after the six month statutory time limit because to do otherwise would violate due process."' The court held 17 ' Likewise, if the court of appeals ever had an opportunity to rule on a procedural defect of an adoption filed under section 1202(H), strict scrutiny might be applied and some of the procedural roadblocks to addressing vagueness in private adoption may fall due to their lack of narrow tailoring. At this stage, parties may introduce new evidence.' The disposition concludes with the court either entering an order of termination or specifying that another order is in the best interests of the child.' 84 To be clear, the court does not reach the dispositional stage until petitioner proves the grounds for termination, based on the parent's behavior.'"' States use different procedures for adjudicating the disposition after a termination of parental rights. Most states hold one hearing but listen to the evidence about the "fitness" of a parent first, and then, if the grounds for termination are proven, decide what is in the best interests of the child.' 86 Some courts hold two separate hearings.'"' In either format, the fact finding to determine if the statutory ground for termination exists is wholly separate from the fact finding to determine the disposition. Many appellate courts have found the separation of issues in this two-step process to be imperative.' 88 But states differ on whether the evidence at this dispositional stage must also be clear and convincing."' While there must be at least clear and convincing evidence to support the termination of parental rights, the Supreme Court has not weighed in on the standard at disposition.'
The Supreme Court of Louisiana alluded to one underlying reason for this bifurcation: preserving the "neutrality" of the decision-maker."' If specific evidence regarding the child's best interest-for example, testimony about the child's bond with the potential adoptive parents-is presented at the same time as the evidence about the biological parent's shortcomings, it might bias the fact-finder. The Supreme Court of California put this principle into practice when it noted that it was unjust for a father's fitness to be weighed at the same time that evidence regarding the prospective adoptive family was put forward.' 92 Others states have made it clear that even if a child might be subjectively better off with another family, this cannot be put forth as evidence for why a parent's rights should be terminated.
1 3 Virginia case law also hints at the following principle: "The obligation to comply with the statutory scheme that has been designed by the legislature to protect parents and children cannot be abandoned by a judge under the guise of seeking to 'promote the best interests of a child."" 9 4
b. Virginia Virginia courts adjudicate terminations of parental rights based on the unfitness of a parent in one hearing."' When the petition is brought by a state social service agency, it is clear under statute and according to court forms that the grounds for termination and the best interest of the child must be proven on their own merits.' 6 But section 1202(H), governing petitions brought by a private person, does not mandate or give the court any avenue for adjudicating the fitness of the parent separately from the best interest evidence. In short, section 1202(H) does not call for any bifurcation.
In order to properly compare section 1202(H) with other states' statutes, we must examine only those statutes that do exactly what section 1202(H) does-waive the need for consent based on abandonment. In fact, several of these statutes specifically require that the waiver hearing be bifurcated from the best interest analysis. According to these statutes, first the trial court must determine that there are grounds to waive consent and if that is 196. In termination of parental rights actions brought by the state, at the conclusion of the hearing, the court may issue an "Order for Termination of Residual Parental Rights." Order for Termination of Residual Parental Rights, DC-531, available at http://www. courts.state.va.us/forms/district/dc531.pdf. According to the form, the court must find "based upon clear and convincing evidence" that a ground for termination exists and in accordance with Virginia Code section 16.1-283(G) that "it is in the child's best interests that the residual parental rights of the above-named parent be terminated. " Id. proven, then decide whether waiving consent is in the best interests of the child.' Virginia's statute does not even come close to requiring this.
No Adjudication of Best Interest
In fact, in section 1202(H), according to the plain language, courts are not required to make a finding of "best interest" of the child. The prospective adoptive parent simply has to "establish by clear and convincing evidence that the birth parent(s), without just cause, has neither visited nor contacted the child for a period of six months" and the birth parent's consent is waived.'" Nowhere do the words "best interest" appear in section 1202(H), nor does section 1202(H) reference the best interest requirements in section 63.2-1205." The court has absolutely no obligation to analyze whether it is in the best interests of the child to waive parental consent or in the best interests of the child to terminate parental rights. The court may simply find that a parent has not visited for a six-month period and waives parental consent. This is significant because appellate courts in other states have overturned adoptions, despite finding that parent's consent is not necessary, when waiving consent would go against the best interests of the child.
2 00 The Supreme Court of Montana reversed an adoption where the trial court chose not to analyze the child's best interest. 201 The supreme court specifically held that "[h]aving determined that the nonsupporting parent's consent to adoption is not required, the district court must then exercise its discretion in determining whether the adoption is in the child's best interest." 20 2 The court cited to previous precedent where child support payments were not met by the father, but the father-child relationship was strong enough that severing it would not have been in the best interests of the child, and thus, the termination of pa- Similarly, the Supreme Court of Illinois refused to apply a waiver statute and overturned an adoption because it was against the best interests of the child given the shocking facts. 205 The mother gave birth and told the father that the child had died. 206 The adoptive parents and their attorney made no attempts to locate the father even though the mother told them she knew who the father was. 207 Therefore, the Illinois statute requiring the biological father to show a "reasonable degree of interest in the child within 30 days of his life" did not apply in that case. 208 Ohio has held likewise. In a recent case, the appellant presented facts of a birth parent's waiver of consent as a result of his unjustifiable failure to support his children for the preceding year, and the appellate court upheld the trial court's order waiving consent.
2 0 However, the supreme court denied the actual adoption petition because the appellate court found that severing the parent-child relationship was against the best interests of the children. In all of these rulings, judges found technical grounds to waive consent, but because the best interest of the child is always paramount, they either choose not to waive consent or did not terminate the parental rights. These courts had the explicit statutory ability to choose these options. Virginia judges do not; if a parent has failed to visit, it does not matter whether waiving consent is in the best interest-the court does not even have to consider it.
Lack of Notice
Lack of notice is an inevitable problem with section 1202(H) due to the streamlining of the procedure. If a parent misses the section 1202(H) hearing, she has lost it all: her consent is waived, her parental rights are terminated, and the adoption is granted. 2 12 This almost occurred in the case described in the introduction of this article, as it could with any a parent who has been prevented from visiting or contacting her child, at least partially due to the actions of others. If the adoptive and natural parents have strained relations, the adoptive parent may not know, or may claim not to know, where the natural parent is currently living, allowing personal service at a last known address, or worse, by publication.
2 13 This goes against the Supreme Court of the United States principle that "[w]hen the State moves to destroy weakened familial bonds, it must provide the parents with fundamentally fair procedures." 2 14
D. Other States Have Struck Down Adoption Statutes on Constitutional Grounds
Numerous states have struck down private adoption statutes on Fourteenth Amendment grounds. A Louisiana statute required maternal consent in order for a father's name to be put on a birth certificate, thus giving the mother power over the father's right to be heard on a matter of adoption.
2 15 The Supreme Court of Louisiana found this unconstitutional because "[b]efore a person is deprived of a protected interest, he must be afforded some kind of hearing, except for extraordinary situations where some valid governmental interest is at stake that justifies postponing the hearing until after the event."216 The court held that granting an adoption was not an "emergency situation" that could override the father's procedural rights." 
Id. at 555.
A Texas statute provided that if an alleged father did not register with the putative father registry before his child was born or within thirty-one days after birth or take other steps to protect his parental rights, those rights could be terminated without notice, service, or any attempt to locate him.
2 " A Texas trial court found this unconstitutional.
2 " The court struck down the statute, even though there was no actual injury to the appellant, because it did not require due diligence to locate the alleged father, service of process on the alleged father, appointment of an attorney ad litem to represent the alleged father's interests, or a best interest finding.
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In New York, a statute allowing for extrajudicial consent to an adoption was held unconstitutional on its face because it did not require informing the birth parents that, if they consented, they would not necessarily receive their child back if they withdrew consent; instead, the child's placement would be determined on a "best interest" analysis. 2 Invalidating the statute, the court held that a court may not terminate all parental rights by offering a child for adoption where there has been no parental consent, abandonment, neglect or proven unfitness, even though some might find adoption to be in the child's best interests."
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Although the Supreme Court of Nebraska found a statute regarding procedures for adjudicating paternity constitutional, it was unconstitutionally applied to a man who had established a familial relationship with his child despite not complying with the statute. 2 224 The court held that the father is entitled to the right to be heard on the matter of adoption. 2 These states examined their statutes in difficult cases and struck them down or refused to apply them when they incorrectly denied constitutional rights. As discussed in Part II, the Supreme Court of Virginia is extremely reluctant to declare an entire statute unconstitutional.
2 26 But the court would not have to find the statute unconstitutional if the terms of section 1202(H) were narrow and well defined. Revising section 1202(H) would diminish the risk of unconstitutional decisions by Virginia courts.
E. Equal Protection
There are a number of equal protection problems with section 1202(H). One of the most striking is that parents whose rights may be terminated under section 1202(H) are not notified of their right to counsel, nor are they appointed counsel if they are indigent, but parents whose rights are on the line in section 63.2-1203, for refusing consent, are.
2 27 Virginia Code section 63.2-1203 spells it out:
In an adoption proceeding where the consent of a birth parent is required, but the petition for adoption alleges that the birth parent is withholding consent to the adoption, the court shall provide written notice to the birth parent of his right to be represented by counsel prior to any hearing or decision on the petition. Upon request, the court shall appoint counsel for any such birth parent if such parent has been determined to be indigent by the court pursuant to § 19.2-
159.228
In contrast, section 1202(H) has no such provision.
There is no rational basis for treating parents who have allegedly not contacted their children and parents who refuse to con- sent differently. It could be argued that the parent who has abandoned a child is differently situated than one who refuses consent, because abandonment suggests a parent has not demonstrated any interest in the child. But as discussed, abandonment is only alleged in section 1202(H) and may be the product of multiple factors, such as the restriction of visitation by the petitioner. Also, the parent who has been denied visitation can appear at the hearing and discredit the evidence of abandonment. 2 2 9 But what about the parent who has not been personally served because after years of strained relations, the petitioner does not know, or claims not to know, where the parent is located? If she does not appear at the first hearing and no counsel is appointed, she has lost her one opportunity to be heard on the matter. She likely will be deemed unfit and her child will likely be adopted.
Parents in termination of parental rights actions brought by the Virginia Department of Social Services are also appointed counsel if they are indigent. 230 These parents are situated differently than those fighting private adoptions; they have had their children removed and their familial privacy invaded by the state. But the potential result of the two types of termination proceedings is the same: the state severs the legal relationship and all of the rights and responsibilities of the parent it previously recognized.
In fact, several jurisdictions have held that private adoption agencies act as the state for purposes of constitutional protections. cy. The petitioner is simply making the case for the state to take action.
This leads to another major equal protection problem. There are vast differences in the treatment of parents in public versus private adoptions in Virginia. Under federal law and Virginia law, the state must make reasonable efforts before and after removing a child, and before filing a termination of parental rights, to preserve and restore the parent-child relationship.
23 4 There is no such mandate on any private person. In fact, it is the opposite. A private person has total control over the evidence-she can essentially make the parent "unfit" in the eyes of the law by cutting off visitation and/or communication. She creates the grounds for waiver and no one can stop her.
F. Conflict of Interest
The equal protection issue regarding treatment of parents in public versus private adoptions hints at the fatal flaw of section 1202(H): the inherent conflict of interest. The party who seeks to adopt the child holds all of the cards. The adoptive parent can make the natural parent "unfit" in the eyes of the law by restricting visits and demoralizing the natural parent to the point where she does not communicate with the adoptive family for six months. This is not to say that a biological parent is blameless if she fails to contact her child for six months, but the situation may be more complicated than it appears. This is well illustrated by many of the cases discussed in this article. Surely the legislature did not intend to create a statute, affecting the lives of children, which gives the adoptive parents every incentive to engage in underhanded behavior. Section 1202(H) encourages hostility between parties and among families. very least, strongly admonish against it.
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" Virginia explicitly proscribes dual representation in consensual adoptions.
2 " The Virginia State Bar recognized that the legal interests of a biological parent, who has chosen to give up her child, might still conflict with the legal interests of the parents she has selected. 238 If the Virginia State Bar can identify this potential conflict in adoptions that are by definition uncontested, surely Virginia lawmakers can understand why section 1202(H), as it now reads, is prone to misuse by parties and misinterpretation by the courts.
IV. AN ALTERNATIVE TO AN INHERENTLY FLAWED STATUTE
A. Recent Recognition of Parental Rights
The Supreme Court of Virginia recently acknowledged the sanctity of the parent-child relationship and the potential conflicts in private adoptions in the infamous Wyatt v. McDermott case.' The majority found the allegations in Wyatt so "astonishing and profoundly disturbing" that it recognized a cause of action for tortious interference with parental rights. 240 The unmarried father, John Wyatt, alleged that he and the baby's mother had agreed to raise the child together but that, without his knowledge, the mother retained an attorney to arrange for an adoption.
2 4 ' The mother's attorney worked with the mother to keep Wyatt "in the dark" about the adoption and to hide the birth from him. 242 After the birth, the mother transferred custody of the baby to a Utah couple without Wyatt's knowledge. Wyatt sued the adoption attorney in Utah, the adoption agency, an employee of the adoption agency, and the adoptive parents alleging multiple claims including tortious interference with parental rights.
4 ' Answering a certified question from United States District Court for the Eastern District of Virginia, the Supreme Court of Virginia recognized a cause of action for tortious interference with parental rights if the complaining parent can prove: (1) a parental relationship with the minor child; (2) that a third party intentionally interfered with the parental relationship; (3) the interference caused harm; and (4) damages resulted from the inference."' Potential damages for tortious interference with parental rights include not only the cost of securing the parent's rights but also mental anguish and lost companionship. In another unusual and recent case, Layne v. Layne, the Court of Appeals of Virginia again acknowledged the public policy behind strict construction of rights protecting the parent.
4 1 In Layne, parents in a divorce action had agreed that the mother would "relinquish[ her parental rights and any and all claims of parenthood to [the child] . 248 The court of appeals held that parents cannot terminate their own rights in a separation agreement.'
Parental rights are sacred, and it is against public policy to treat them lightly. Additionally, it is in the state's interest for children to have legal parents. Accordingly, the Virginia statutory scheme, primarily embodied in section 16.1-283, limits the circumstances for the constitutionally valid termination of residual parental rights.
2 50 That scheme "provides detailed procedures designed to protect the rights of the parents and their child. These procedures must be strictly followed before the courts are permitted to sever the natural and legal bond between parent and child." 5
B. An Alternative that Achieves the True Intent of 1202(H)
Perhaps Wyatt and Layne will give the legislature an incentive to reexamine section 1202(H). By enacting the 2012 amendment the legislature clarified that the intent of section 1202(H) is to terminate the rights of parents who are currently and consistently not showing an interest in or commitment to their children.
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The parent must be unfit at the time the petition is filed.
2 " So, for example, a parent who was absent during the child's infancy, but is now playing a role in his childhood, cannot have her consent to adoption unilaterally waived under the amended statute. This is an implicit acknowledgment by the legislature that familial relationships are fluid and that a minor may form an attachment with a parent at any point during childhood. Adding the parameter of "six months immediately prior" suggests that the legislature wanted to reign in the definition of "failure to communicate" that had been used under section 1202(H) from its enactment in 2006 to 2012.254
As described in Part II, prior to 2006, the courts engaged in a much more nuanced analysis of "abandonment." 2 5 5 This was appropriate because as the vast body of case law across the country shows, there are an infinite number of circumstances which can appear to be "abandonment" but are actually much more complicated. There are valid reasons for Virginia to continue allowing private adoptions, which dispense with the need for consent, even when the petitioning party has unilateral control over the proof of parental unfitness. The legal procedures that enable our children to have loving, stable homes should be as efficient as possible. Notwithstanding the opportunity or ability to do so, for a period of six months immediately prior to the filing of the petition for adoption or the filing of a petition to accept consent to an adoption;
And where requiring such consent would be contrary to the best interest of the child.
The prospective adoptive parent(s) shall establish by clear and convincing evidence that the birth parent(s), has willfully refused to contact or has not attempted to contact the child or the child's custodian for a period of six months immediately prior to the filing of the petition for adoption or the filing of a petition to accept consent to an adoption. The birth parent shall have the right to be noticed and heard on the allegation of lack of contact. The court shall provide written notice to the birth parent of his right to be represented by counsel, prior to any hearing or decision on the allegation of lack of contact. Upon request, the court shall appoint counsel for any such birth parent if such parent has been determined to be indigent by the court pursuant to §
19.2-159.260
The word "visit" is absent from the proposed statute. Allowing the prospective adoptive parents to make allegations about visitation opens the door for misuse because it would be too easy to create evidence by not allowing the birth parent to visit. A circumstance like incarceration can also be misrepresented or misconstrued to count against the birth parent's effort at visitation when it should not (recall the case described in the introduction of this article).
The proposed statute achieves the legislature's goal of making adoption procedures efficient for children and prospective adoptive parents in cases where a birth parent does not deserve any say in the matter. But it does not do so at the expense of birth parents and children who do. 
